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1187 MURPHY LANE, LLC,  

Appellant  

v.  
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Respondents 

 

ADMINISTRATIVE APPEAL  

HEARING OFFICER: CRAIG CALL  

 

Pursuant to Grand County Code 9.13 et seq. and Utah Code Ann. §17-27a-801, 1187 

Murphy Lane, LLC (hereinafter the “Appellant”), by and through counsel, appeals the March 2, 

2021 Grand County Commission administrative approval of the Revised High Density Housing 

Overlay Zone Rules and Regulations (hereinafter “HDHO Rules”).   

I. RELIEF REQUESTED1 

 Appellant requests the hearing officer find that the HDHO Rules are void because they 

unlawfully conflict with the plain language of the High Density Housing Overlay District 

Ordinance (“HDHO Ordinance”), Grand County Code §4.7 et seq., and/or constitute an unlawful 

                                                           
1 The County has labeled its actions in passing the HDHO Rules as “administrative” in nature, making an appeal to 

the land use authority proper under Utah Code Ann. §17-27a-701.  However, should the hearing officer find that the 

HDHO Rules consist of a legislative act, since the County is attempting to legislate an amendment to the HDHO 

Ordinance without following the proper course, Appellant has also filed a Complaint with the District Court.   
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attempt to amend the HDHO Ordinance without following proper procedures to do so, by 

requiring certain ownership qualifications that are not contemplated in the plain language of the 

HDHO Ordinance requiring only qualified occupants.   

Specifically, Appellant requests the hearing officer: 

1) void any provision in the HDHO Rules that conflicts with the HDHO Ordinance, 

specifically sections 2(A) and 2(A)(2); and  

2) hold that the plain language of the HDHO Ordinance does not require an owner to always 

qualify so long as the tenant qualifies as an Actively Qualified Household; and in the 

alternative  

3) if the Hearing Officer finds the Rules to be valid, a decision that the HDHO Rules do not 

apply to previously approved and vested HDHO developments. 

 

II. STANDARD OF REVIEW 

The HDHO Rules are inconsistent with and violate the plan language of the HDHO 

Ordinance making them an illegal and incorrect interpretation of a land use regulation and 

contrary to law under Utah Code Ann. §17-27a-801.  Further, the HDHO Rules are an attempt to 

amend and ordinance without following the proper course to do so, which is an ultra vires act on 

the part of the County.  See Id.  The County’s interpretation and findings that the HDHO Rules 

are consistent with the HDHO Ordinance is also arbitrary and capricious or otherwise illegal.  

See Bradley v. Payson City Corp., 2003 UT 16, ¶10, 70 P.3d 47, 50.  

III. FACTUAL BACKGROUND 

 

A. The Murphy Flats HDHO Development 

Appellant entered into an HDHO Development Agreement with Grand County on July 

17, 2019 to develop its property in accordance with the HDHO Ordinance.  See Exhibit “1” 

attached.  Subsequently, Appellant submitted a preliminary plat for approval of 26 HDHO units 

on the property.  On October 12, 2020 the preliminary plat was unanimously approved by the 

Grand County Planning Commission with the requirement that the development add two more 
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lots.  A final plat was submitted to the Planning Commission on December 22, 2020.  The final 

plat complies with all Grand County land use ordinances, is vested, and is still pending with the 

County.   

B. The HDHO Ordinance  

The HDHO Ordinance, part 4.17 of the Grand County Code, was enacted in 2019 for the 

following purposes:  

A.    Facilitating the provision of new housing units used for primary 

residential occupancy by actively employed households; 

B.    Achieving the goals of the housing element of the County’s 

General Plan; 

C.    Implementing the policies and goals of the housing element of the 

County’s General Plan; 

D.    Encouraging the development of new high quality housing units 

by assisting both the public and private sector in making the provision 

of these units economically viable; and 

E.    Encouraging the provision of primary residential housing through 

the combination of multiple-family and single-family residential 

zoning districts within the County where the residential housing 

projects are determined to be feasible and are consistent with the 

County’s General Plan. 

 

See Grand County Code 4.17.1 (emphasis added).  The intent and purpose of the HDHO 

Ordinance is to allow higher density than what would normally be allowed in the zone for 

housing of occupants who qualify under the terms of the Ordinance.  This section is the first time 

the HDHO Ordinance uses what Appellant has labeled the “occupancy based qualification 

language” that is repeated several times throughout the HDHO Ordinance, specifically, that 

HDHO units may only be used for “primary residential occupancy by actively employed 

households.”   

   Section 4.7.4 “Permitted Uses” repeats the occupancy based qualification language listing 

the permitted uses within an HDHO development overlay district as follows:  
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A. Residential developments at a density greater than normally permitted by 

the underlying zoning district as described in the table below, when a 

subdivider or developer ensures a minimum of 80 percent of lots or units 

developed on the property are deed restricted for primary residential 

occupancy for actively employed households. HDHO lots and units may 

be owner-occupied or renter-occupied as long as the residents meet the 

occupancy and active employment requirements of this subsection A. The 

maximum density (units/acre) limit shall be based on a calculation that 

includes all existing and all new units on the land area that is being 

included in the calculation. Residential development qualifying for greater 

density pursuant to the provisions of this section shall be permitted to 

obtain such density by constructing residential housing types not 

otherwise allowed in the underlying zoning district. For example, 

multifamily units may be constructed in a single-family residential zone. 

B. Accessory uses or structures incidental to the principally permitted use 

pursuant to Section 3.3. Any accessory dwelling unit permitted under 

Section 3.3 in an HDHO development shall meet the occupancy and active 

employment requirements of subsection A of this section. 

See Id. (emphasis added).  This section of the ordinance sheds light on the occupancy based 

qualification language making it clear that the HDHO units can be either owner occupied or 

renter occupied, as long as the “residents” qualify.   Id.  There is simply no language requiring 

both the owner and resident to qualify at all times.  Similarly, there is no language in the 

definition of actively employed household that requires both the owner and renter to qualify.  

The terms “Active employment household” or “actively employed household” are defined as: 

 [A] household with at least one adult who meets one of the following criteria; 

provided, however, where there are unrelated individuals living together in one 

household, at least 50 percent of all the adults comprising the household shall 

meet one of the following criteria: 

1.    A full-time (aggregate of 30 hours of employment per week) employee of an 

entity or entities located within Grand County; or 

2.    An owner or owner’s representative of a business or entity with a primary 

place of business within Grand County; or 

3.    A full-time (aggregate of 30 hours of employment per week for nine months 

out of each calendar year) worker who is self-employed or works out of their 

home must provide their entire list of clients/workload so that it can be verified 

that a minimum of 75 percent of their work/clients are based within Grand 

County; 
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4.    A person who is unable to work or does not have a work history required 

under subsections A.1 through 3 of this section due to a disability; or 

5.    A retiree with a work history required under subsections A.1 through 3 of this 

section for the five years prior to retirement. 

 

See HDHO Ordinance at §4.7.3.A.  A “household” is defined as: 

 

One adult living alone, two or more adults related to each other by blood, 

marriage, or another legally recognized relationship, or a maximum of 

five unrelated adults residing in the same residence. 

 

See Id. at I.  Again, no ownership qualification language is included in the definition of 

household.  A “Primary resident” means an adult that meets the “primary residential 

occupancy” requirement.  Id. at K.  Finally the ordinance defines “primary residential 

occupancy” as: 

The owner of record occupying the dwelling unit for a minimum of nine 

months out of any 12-month period or a renter occupying the dwelling unit 

through a lease term no shorter than six months out of any 12-month 

period.  

 

Id. at L.  (emphasis added).  This language clearly contemplates only one household 

qualification, either the owner who is occupying the unit, or the renting household.  

Accordingly, the HDHO units can be “owner occupied” or “renter occupied” as long as 

the person(s) residing in the units, either the owner(s) or renter(s), meet the definition of 

“actively employed household.”  

Section 4.7.6 of the HDHO Ordinance titled “Assurance of Primary Residential 

Housing and Occupancy” again repeats the occupancy based qualification language and 

requires in part A that “HDHO lots and units shall be used as primary residential 

housing for actively employed households” and adds that this requirement shall be “in 

perpetuity.” (emphasis added).  To ensure the permitted uses are in “perpetuity” part B 

requires a “Deed Restriction” requiring a specific deed restriction language to be 
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“integrated into the development agreement, the master plan, each final plat or site plan, 

and each deed of conveyance…”  The deed restriction language also repeats the 

occupancy based qualification language stating: 

The Property shall be used for Primary Residential Housing for Actively 

Employed Households as required by Grand County Land Use Code, 

Section 4.7, High Density Overlay Districts Overlay, in perpetuity. The 

Property is further subject to a Development Agreement and Master Plan 

recorded against the Property in the real property records of Grand 

County, Utah. 

 

Id.  Importantly, this is the language that is required to be copied into any land 

conveyance instruments and even this language does not contain a requirement that 

owners must always qualify, which would legally give subsequent owner’s and renter’s 

record notice of such a restriction.  Instead, the deed restriction language only requires 

the occupancy based qualification language requiring either an occupying owner or a 

renting household to qualify.   

Finally, Section 4.7.11 Enforcement, Part A titled “Penalties for Violation” gives 

the County a criminal enforcement mechanism in the HDHO Ordinance stating: 

 [A]ny person, firm, entity, or corporation violating any provision or failing to 

comply with any provision of this section shall be guilty of a Class C 

misdemeanor. Without limiting the generality of the foregoing, it shall also be a 

Class C misdemeanor for any person, firm, entity, or corporation to sell or rent an 

HDHO lot or unit to a household not qualified under this section. It shall 

further be a Class C misdemeanor for any person, firm, entity, or corporation to 

provide false or materially incomplete information to the County or its designee 

or to a seller or lessor of an HDHO lot or unit to obtain occupancy of housing for 

which the person is not eligible. 

 

(Emphasis added).  The plain language of this provision provides that if the unit is sold to 

“a household not qualified under this section” meaning, the household (which defines the 

type of “residents” in a Unit) does not meet the occupancy based qualification provision 

requiring the property to be “used for Primary Residential Housing for Actively 
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Employed Households”, a sale could violate the ordinance and the seller could be 

prosecuted for a Class C misdemeanor.  Stated differently, if the buyer intends to be an 

occupying owner OR intends to rent the unit, either the buyer must qualify or the renting 

household must qualify in order to comply with the ordinance.  This section does not 

mean, as the County has previously argued, that all sales must be to qualified owners.  

That language simply does not appear in the HDHO ordinance and does not follow that 

actual wording used repeatedly in the ordinance requiring only an occupying owner or 

rental household to qualify.   

C. The HDHO Rules and Regulations 

 

As Grand County has begun processing HDHO applications, it is Appellant’s 

position that the County has become aware of the fact that the HDHO Ordinance does not 

require owners to always qualify as Actively Employed Households if they intend to rent 

the HDHO Units and the County would prefer owners to always qualify.  Since there are 

numerous pending and vested HDHO applications before the County, it is now 

attempting to legislate the requirement that owners always have to qualify as actively 

employed households through the use of the HDHO Rules that were approved by the 

Grand County Commission on March 2, 2021.   Specifically, the HDHO Rules add a 

provision in Section 2(A)(2) titled “Continuing Obligation” that “owners and occupants 

of HDHO Lots and Units shall satisfy the definition of a Qualified Household at all times 

during ownership or occupancy of the HDHO Lot or Unit.” (emphasis added). The 

HDHO Rules define “Qualified Household” in Section 2(A) as “[t]he ownership, use, 

and occupancy of HDHO Lots and Units shall be limited to qualified Actively Employed 
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Households (hereafter “Qualified Household”), as set forth in LUC Section 4.7 and 

herein.”  (Emphasis added). Neither of these provisions appear in the HDHO Ordinance.  

IV. ARGUMENT 

 

A. The HDHO Rules are Unlawful, Arbitrary and Capricious  
 

The “Qualified Household” and “Continuing Obligation” sections of the HDHO Rules 

conflict with the plain language of the HDHO Ordinance and, if enforced, are an unlawful 

attempt to amend or legislate these changes to the HDHO Ordinance in violation of Utah Law.  

Only the County legislative body has the authority to enact a land use regulation, and this 

enactment must be done through an ordinance.  See Utah Code Ann. §17-27a-501.   Approving 

the use of administrative rules, which the County Attorney admitted were administrative rules 

and not a legislative act, cannot change the plain meaning of the ordinance or enact obligations 

that were not already included in the HDHO Ordinance.  “’The time honored rule of law is that 

the construction of statutes by governmental agencies charged with their administration should 

be given considerable weight ....’ Nevertheless, as we have frequently stressed, such agency 

decisions are still subject to judicial review and will be reversed where they are inconsistent with 

the governing legislation or the decisions of this Court.” Northwest Carriers, Inc. v. Industrial 

Commission, Utah, 639 P.2d 138 (1981).  “[A]dministrative rules and interpretations of those 

rules must be consistent with the governing statutes.” Fussell v. Dep’t of Com., Div. of 

Occupational & Pro. Licensing, 815 P.2d 250, 254 (Utah Ct. App. 1991).  Rules that impose 

“additional requirements…that are not contained within the plain meaning of the statutory 

language…” are not consistent with the governing statute and must be held invalid.  See Id.  

Accordingly, the Hearing Officer should reverse approval of the HDHO Rules because they are 
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inconsistent with the governing HDHO Ordinance, did not properly amend the HDHO 

Ordinance and, therefore, are unlawful, arbitrary and capricious.    

1. The Plain Language of the HDHO Ordinance is Unambiguous and Does Not 

Require Qualified Owners if They Do Not Occupy the Unit  

 

This appeal can be decided by looking only to the plain language of the HDHO 

Ordinance, which is not ambiguous.  It is well settled that when faced with a question of 

statutory interpretation, “our primary goal is to evince the true intent and purpose of the 

Legislature and the best evidence of the legislature's intent is ‘the plain language of the statute 

itself.’ Thus, when interpreting a statute, we assume, absent a contrary indication, that the 

legislature used each term advisedly according to its ordinary and usually accepted meaning. We 

therefore seek to give effect to omissions in statutory language by presuming all omissions to be 

purposeful.”  Marion Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50, ¶ 14, 267 P.3d 863, 866 

(quotation simplified); see also Scott v. Scott, 2017 UT 66, ¶ 22, 423 P.3d 1275 (“When we can 

ascertain the intent of the legislature from the statutory terms alone, no other interpretive tools 

are needed, and our task of statutory construction is typically at an end.” (quotation simplified)). 

But if the relevant statutory language is ambiguous, “we generally resort to other modes of 

statutory construction and seek guidance from legislative history and other accepted sources.” 

Marion Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50, ¶ 15, 267 P.3d 863 (quotation 

simplified). 

As stated above, the HDHO repeatedly uses the qualified occupancy based language 

requiring only that HDHO units be “used for Primary Residential Housing for Actively 

Employed Households.”  These terms are defined in the statute and there is no requirement in 

either definition that a non-occupying owner qualify.  Accordingly, under Utah law, that 

omission should be treated as purposeful.  Marion Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 
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50, ¶ 14, 267 P.3d 863, 866.  Importantly, not even the written language that is required to be 

copied into the deeds for HDHO units or lots requires that an owner must always qualify as an 

Actively Qualified Household.  Instead and again, only the occupancy based qualification 

language is used.  When the plain language is clear, a party's “suggested interpretation” of a 

statute is not reasonable if it “contradicts the plain language of the statute.” State v. Wilkerson, 

2020 UT App 160, ¶ 11, 478 P.3d 1048, 1051 citing State v. Watkins, 2013 UT 28, ¶ 27, 309 

P.3d 209, superseded by statute on other grounds as stated in Christensen v. Juab School Dist., 

2017 UT 47, ¶ 14, 424 P.3d 108; cf. Saleh v. Farmers Ins. Exch., 2006 UT 20, ¶ 17, 133 P.3d 

428 (stating, in the context of contractual interpretation, that “to merit consideration as an 

interpretation that creates an ambiguity, the alternative rendition must be based upon the usual 

and natural meaning of the language used and may not be the result of a forced and strained 

construction” (quotation simplified)).   

The County Attorney’s position is that the HDHO Ordinance requires all owners to 

qualify because Section 4.7.11 Enforcement provides a criminal penalty to an owner who sells an 

HDHO lot or unit to a household not qualified under the HDHO Ordinance.  This interpretation, 

however, is exactly the type of strained interpretation the Utah Court’s find to be unreasonable, 

arbitrary and capricious.  As stated above, Section 4.7.11.A provides that it is “a Class C 

misdemeanor for any person, firm, entity, or corporation to sell or rent an HDHO lot or unit to a 

household not qualified under this section.” (Emphasis added).  Accordingly, if an HDHO unit is 

sold to an owner who intends to occupy the unit, that owner must qualify or the sale violates the 

HDHO ordinance.  If it is sold to an owner who does not intend to occupy, but to rent the units, 

the renters must qualify or the sale would violate the HDHO Ordinance.  This provision does not 

change or alter the plain language of the defined terms used in the HDHO Ordinance requiring 
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only residents of the units to be qualified, instead, it simply requires the new residents, whether 

they came to be residents through a sale or new rental agreement, to qualify.   

This interpretation of the Enforcement section of the HDHO Ordinance is also the only 

way to harmonize all of the terms of the HDHO Ordinance.  Grand County’s attempt to use this 

section to argue that owners must always qualify under the ordinance is therefore contrary to the 

plain language of the statute, especially considering the County’s interpretation would also 

require a complete rewrite of the definitions of Primary Residential Occupancy, the purposes and 

permitted uses sections, as well as requiring different language for the deed restriction 

requirements in order to provide record notice to all future owners that they must also qualify as 

an actively employed household.   

2. The Legislative Intent of the Grand County Commission is Irrelevant   

The plain language of the HDHO Ordinance is clear.  Only residents of HDHO units 

must qualify as an Actively Employed Household.  During the Planning Commission and County 

Commission meetings discussing the HDHO Rules, the Grand County Attorney went over 

voluminous materials and curated quotes from the meetings that supported her position that it 

was the intent of the Grand County Commission to require all owners to qualify as Actively 

Employed Households.  This information might be useful if the terms in the statute were 

ambiguous.  But, they are not.  The defined terms in the ordinance straightforwardly rely on the 

status of the residents of the units to determine if they qualify.  Accordingly, even if the Grand 

County Commission intended to enact an HDHO Ordinance requiring only qualified owners, 

they did not draft that ordinance and they did not enact that ordinance.  The only way to correct 

this issue is through a properly noticed amendment to the HDHO Ordinance that follows the 

ordinary County legislative process, including holding a public hearing.  That was not done here.   
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Regardless, should legislative intent play a part in this appeal, there are numerous 

statements in the legislative history that support the plain language interpretation of the HDHO 

Ordinance set forth above.  These statements were also included in Appellant’s comments to the 

County Commission and include, from the June 2018 Meeting:  

 Clapper: “if the home owner does not live here, but they're renting it out, would 

that qualify?” Staff member JD: “yeah…” 

From the October 2018 Meeting:  

 Kaitlin Meyers discusses deed restrictions which require residents or occupant to 

be “actively employed” presumably Qualified Households. There is no mention of 

owners being Qualified Households;  

 Levine discusses the fact that the HDHO overlay is not meant to be “affordable 

housing” rather housing for people who live and work in Grand County. No 

mention of owner being Qualified Households; 

 Wells discusses the benefits of a “free market” approach as homes must be priced 

according to market conditions; Myers further discusses that units are being made 

for people that live in Grand County and specifically references “for primary 

residential occupancy” and by households that are actively employed in Grand 

County (no mention of owners being Qualified Households); 

 Myers discusses the fact that developers will have to set prices for purchase and 

rental at a rates that locals can afford (a market approach); 

 Morse asks what the resale of a unit entails and Levine responds, in summary that 

there is no appreciation cap because the units will remain occupied by Grand 

County residents in perpetuity, so whenever they sell or rent to someone else, they 

are limited by the Grand County market and what current pay rates are. 

 From the January 2019 Meeting: 

 Clapper “try to increase stock … I would rather have 300 units than no units”. 

 Morse: will the private sector step up to build these units. In both of these comments the 

concern is simply creating housing stock. 

 Discussion of multifamily properties consisting of multiple stories.  Clearly 

contemplating rentals and occupants being Qualified Households” 

While the legislative history includes much discussion about economics, there is nothing 

in the legislative intent or language that made it into the HDHO Ordinance that affirmatively 
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states that a non-occupying owner must be a qualified household.  Again, market conditions will 

control and so long as the occupant is a qualified household, housing will remain available to 

Grand County residents that qualify regardless of the owner’s status.  It is simply erroneous for 

the County Attorney to suggest that the market will not support unqualified owners from 

purchasing these units.  If an owner is required to have a Qualified Household as its tenant, the 

market for such tenants will determine rental prices and, in turn, home prices being utilized as 

HDHO units.  Market rates will continue to be set by local wages and what qualified households 

can pay for rent.  

B. Grand County’s Unlawful Attempt to Amend the HDHO Ordinance and Apply the 

Amendment to the Appellant is Contrary to Law 

Appellant has submitted a complete, final plat application and is a vested development 

pursuant to Grand County Code 9.1.7.  Appellant also received approval to proceed under the 

HDHO in September, 2019 and have a Development Agreement that is governed by LUC 4.7 

and specifically the definition of Actively Employed Households in LUC 4.7.3 as then enacted.  

Accordingly, Appellant is entitled to consideration of its application under the ordinances in 

place when the application was filed, and approval of the application under the zoning 

ordinances in place, even if the ordinances are subsequently changed.  See Utah Code §17-27a-

508; Keith v. Mountain Resorts Dev. LLC, 2014 UT 32, ¶31, 337 P.3d 213, 223.  Attempting to 

place new ownership restrictions on the Murphy Flats development now, through questionable 

HDHO Rules runs afoul of the Appellant’s rights under LUDMA and to have its application 

approved under the properly enacted ordinances in effect at the time the application became 

vested will injure the Appellant, create possible regulatory takings issues and will cause the 

County to breach its obligations under the Murphy Flats Development Agreement, which is 

governed only by the HDHO Ordinance.  
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C.  APPLICATION OF THE HDHO RULES TO THE MURPHY FLATS 

DEVELOPMENT CONSTITUTES A BREACH OF ITS DEVELOPMENT 

AGREEMENT WITH THE COUNTY  

Murphy Flats entered into a binding Development Agreement with Grand County on July 

17, 2019 to develop its property under the HDHO Ordinance. See Exhibit “1” attached.  Each 

party agreed to “strictly comply with the provisions, duties, and obligations of Section 4.7 of the 

Code…”  Grand County’s attempt to enforce additional ownership restrictions on Appellant’s 

development that do not appear in Section 4.7 of the Grand County Code is therefore a blatant 

breach of its obligations under the Development Agreement because, as stated above, the 

ownership restrictions in the HDHO Rules do not appear in the HDHO Ordinance.  In addition, 

under paragraph 5.7 of the Development Agreement, the contract may only be amended in 

writing upon agreement of both parties.  That hasn’t happened here.  Accordingly, any type of 

enforcement of the HDHO Rules to the Murphy Flats development constitutes a breach of 

contract by Grand County under Utah law.     

V. CONCLUSION  

 

In conclusion, Appellant asks that the Hearing Officer issue a decision 1) voiding any 

provision in the HDHO Rules that conflicts with the HDHO Ordinance, specifically sections 

2(A) and 2(A)(2); and 2) holding that the plain language of the HDHO Ordinance does not 

require an owner to always qualify as an “Actively Employed Household.” In the alternative, if 

the hearing officer finds the HDHO Rules to be a valid interpretation of the HDHO Ordinance, 

issue a decision that holds the HDHO Rules do not apply to previously approved and vested 

HDHO developments because doing so violates LUDMA and would also breach vested 

development rights, including the Murphy Flats Development Agreement.   
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DATED This 31st Day of March, 2021 

 

    JONES WALDO HOLBROOK & MCDONOUGH  

 

Janelle Eurick Bauer 

Kyle V. Lieshman  

Attorneys for 1187 Murphy Lane, LLC 
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